INTHE UNITED STATED DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

LEROY D. SMITH,

Plaintiff,
V. CIVIL ACTION NO. 6:04cv00034
JO ANNE B. BARNHART,
Commissioner Of Social Security,

SN N N N N N N N N

Defendant.

REPORT AND RECOMMENDATION

Faintiff Leroy D. Smith (“Smith”) brings this action pursuant to the Socid Security Act
§ 205(g), 42 U.S.C. 8§ 405(g), to obtain judicid review of afind decison of the Commissioner of
Socid Security denying his dam for Disability Insurance Benefits (“DIB”) under Title |1 of the Socid
Security Act, 42 U.S.C. 88 401-433, and for Supplementary Security Income (“SSI”) under Title XVI1
of the Act, 42 U.S.C. 88 1381-1383f. Maintiff worked until 1999, but bases his claim, that he filed in
2001, on injuries he sustained in a serious auto accident in 1981. This case was referred to the
undersigned Magistrate Judge on November 17, 2004, for a Report and Recommendation. After
briefing and oral argument on the appedl, and based on athorough review of the administrative record
and relevant case law, it is recommended that both the Commissioner’s and Smith's motions for
summary judgment be denied and the case be reversed and remanded for further administrative

proceedings pursuant to Sterling Smokeless Coal Co. v. Akers, 131 F.3d 438, 439-40 (4™ Cir. 1997).

The decison of the Commissioner does not analyze dl of the evidence and does not specificaly

explain the weight given to obvioudy probative exhibits. In particular, the Adminigrative Law Judge



(“ALJ) falled to evduate plaintiff’ s grade school Intelligence Quotient (“1.Q.”) scores, or adaptive
behavior before age 22. Additiondly, the ALJ did not give sufficient attention to whether Smith's

injuries impose a sgnificant work-related limitation. See Craig v. Chater, 76 F.3d 585, 596 n.7 (4th

Cir. 1996); Cauthen v. Finch, 426 F.2d 891, 892 (4th Cir. 1970). Given these shortfals, thereisno
way for the Court to determine whether the ALJ s decison is supported by substantia evidence.

ADMINISTRATIVE PROCEEDINGS

Paintiff gpplied for DIB and SSI on August 10, 2001, dleging disability as of December 31,
1999, based on back and neck pain and headaches that are the result of 1981 car crash. (Record
(“R) & 93-95) The application was denied initidly, and on reconsderation by the Socia Security
Adminigration (“SSA”). (R. 22) Faintiff requested a hearing which was conducted on December 10,
2002, at which time he testified before an ALJ. (R. 22) On February 26, 2003, the ALJ found that
Plaintiff was not entitled to a period of disability, DIB, or SSI payments under sections 216(i), 223,
1602, and 1614(a)(3)(A) respectively of the Social Security Act. (R. 32) These findings becamethe
find decison of the Commissioner of Socid Security on June 25, 2004 when the Appeds Council
denied Plaintiff’s request for review. (R. 8)

The only issue before the Court is whether the Commissoner’ s decison that the Plaintiff falled

to meet the menta retardation listings is supported by substantia evidence.



APPLICABLE LAW AND REGULATIONS

The Socid Security Act provides that disability benefits shal be available to those persons
insured for benefits, who are not of retirement age, who properly apply, and who are "under a
disability." 42 U.S.C. § 423(a). Disability isdefinedin 42 U.S.C. § 423(d)(1)(A) as.

[T]he indbility to engage in any subgtantid gainful activity by reason of
any medicdly determinable physica or menta imparment which can be
expected to result in death or which has lasted or can be expected to
last for at least 12 continuous months.

To fadilitate a uniform and efficient processing of disability dlams, the Socid Security Act has
by regulation reduced the satutory definition of "disability” to a series of five sequentiad questions. An
examiner musgt determine whether the daimant (1) is engaged in substantid gainful activity, (2) hasa
severe imparment, (3) has an impairment which equals an impairment contained in the Socid Security
Act ligtings of impairments, (4) has an impairment which prevents past rlevant work, and (5) has an
impairment which prevents him from doing any other work. 20 C.F.R. § 404.1520.

The scope of judicid review by the federd courtsin disability casesis narrowly tailored to

determine whether the findings of the Commissioner are supported by substantia evidence and whether

the correct law was applied. Richardson v. Perales, 402 U.S. 389 (1971); Haysv. Sulliven, 907 F.2d

1453, 1456 (4th Cir. 1990). Consequently, the Act precludes a de novo review of the evidence and
requires the court to uphold the Secretary's decison aslong asit is supported by substantia evidence.

See Pylesv. Bowen, 849 F.2d 846, 848 (4th Cir. 1988) (citing Smith v. Schweiker, 795 F.2d 343,

345 (4th Cir. 1986)). The phrase "subgtantia evidence' is defined as:

[E]vidence which areasoning mind would accept as sufficient to
support aparticular concluson. It congsts of more than amere scintilla



of evidence but may be somewhat less than a preponderance. If thereis
evidence to judtify arefusal to direct a verdict were the case before a
jury, then there is "substantid evidence.”

Shively v. Heckler, 739 F.2d 987, 989 (4th Cir. 1984) (quoting Laws v. Celebrezze, 368 F.2d 640,

642 (4th Cir. 1966)).

Thus, it isthe duty of this court to give careful scrutiny to the whole record to assure that there
is asound foundation for the Commissioner's findings and that her concluson isrationd. Thomasv.
Celebrezze, 331 F.2d 541, 543 (4th Cir. 1964). If thereis substantial evidence to support the decision

of the Commissioner, that decison must be affirmed. Blalock v. Richardson, 483 F.2d 773, 775 (4th

Cir. 1972).
FACTS

Smith was born on January 25, 1953 and attended school to the seventh grade. (R. 152)
Smith was retained in the first and second grades, and unsuccessfully pursued the seventh grade twice.
(R. 211) Heleft school at 17 towork. (R. 211) Since then, he has worked as a machine operator in
the milling industry, aloader operator in the timber industry, a cleaning crew supervisor, a cook, a
dishwasher, and avinyl packer. (R. 107, 162, 183, and 415-17) No evidence existsthat he has
engaged in subgtantid gainful activity ance the dleged onset of hisdisability. (R. 23)

Smith clamed in his gpplication for socid security benefits that he cannot work because of pain
in his back and neck and headaches. He clamsthat these symptoms have perssted since he was
injured in an automobile accident in 1981. (R. 24) Smith dso haslimited intdligence. In[.Q. tests
administered at various times since childhood, he has consstently scored somewhere between the mid

60'sto low 80's. (R.211, 214, 217, 231, 257) Although he did not claim menta retardation in his
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goplication for SSA benefits, he relies on thisissue as his sole bass for this gpped. Additiondly, Smith
has an extensve history of dcohol abuse that may compound the impairments of which he complains,
(R. 25-26, 28-29)
ANALYSIS
The Commissioner uses afive-step processin evaduating DIB clams. See 20 C.F.R.

§8404.1520 (2003). See also Heckler v. Campbell, 461 U.S. 458, 460-62 (1983); Hdl v. Haris, 658

F.2d 260, 264-65 (4th Cir. 1981). This process requires the Commissioner to consider, in order,
whether aclamant (1) isworking; (2) has a severe imparment; (3) has an impairment that meets or
equals the requirements of alisted impairment; (4) can return to his past relevant work; and (5) if not,
whether he can perform other work. See 20 C.F.R. § 404.1520 (2003). If the Commissioner finds
conclusvely that aclamant isor is not disabled a any point in this process, review does not proceed to
the next step. See 20 C.F.R. § 404.1520(a) (2003).

Under this analys's, a clamant has the burden of showing that he is unable to return to his past
relevant work because of hisimparments. Once the clamant establishes a prima facie case of
disability, the burden shifts to the Commissoner. To satisfy this burden, the Commissoner must then
establish that the clamant has the resdud functiond capacity, considering the clamant's age, education,
work experience and imparments, to perform dternative jobs that exist in the nationad economy. See

42 U.S.CA. § 423(d)(2); McLain v. Schweiker, 715 F.2d 866, 868-69 (4th Cir. 1983); Hal, 658

F.2d at 264-65; Wilson v. Cdifano, 617 F.2d 1050, 1053 (4th Cir. 1980).

Employing this andyticd framework, the ALJ found Smith not to be disabled. Under the first

gep, he found that Smith had not engaged in substantia gainful work since the alleged onset date. (R.



23) Hedso found that Smith met the second step because he has an impairment or combination of
imparments consdered “severe” (R. 31) The ALJ, however, found that Smith’s medicdly
determinable impairments did not meet or medicaly equa one of the listed impairmentsin 20 C.E.R. pt.
404, subpt. P, gpp. 1. (R. 31) Although the ALJfound that Smith could not perform any of his prior
relevant work because of hisimparments, he did find that Smith retained the residud functiona
capacity to perform a significant range of light work.! (R. 31-32) Findly, the ALJ determined Smith
could make a successful adjustment to work that existsin significant numbers in the nationa economy.?
Based on these findings, the ALJ concluded that Smith was not under a* disability” at any time through
the date of the decison. (R. 21)

Smith chdlenges the ALJ sfinding that he does not meet the mentd retardation listingsin 20
C.F.R. pt. 404, subpt. P, app. 1, 812.05C. Section 12.05C provides that a claimant meets the
required level of severity for mentd retardation when he has (1) avadid verba, performance, or full
scdel.Q. of 60 to 70; and (2) aphysica or other mental impairment imposing an additional and
ggnificant work-related limitation or function. Additionaly, the introductory paragraph of section 12.05
provides. “Mentd retardetion refersto sgnificantly subaverage generd intellectud functioning with

deficits in adaptive functioning initialy manifested during the developmentd period; i.e. the evidence

The ALJ limited Smith’s range of light work because he found that Claimant “cannot climb and
should avoid exposure to hazards such as heights and moving machinery.” (R. 29) Further, the ALJ
found Smith has “alimited ability to carry out detailed indtructions, but can do Smple, repetitive tasksin
alow gress environment with minima interaction with people” (R. 29)

?Examples of such jobs include work as an assembler (with 7,800 positions in the region); food
preparer (with 6,000 positions in the region); cleaner (with 11,000 positionsin the region); and hand
packer (with 4,400 positionsin the region). (R. 30)
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demonstrates or supports onset of the impairment before age 22.” 1d. This capsule definitionisan

additional dement to Listing 12.05C. Barnesv. Barnhart, 2004 WL 2681465, *4 (10" Cir. 2004).

The cgpsule definition makesit clear that mentd retardetion is alife-long, and not acquired, disability.
Thus, to qudify as disabled under thisliging, a plantiff must first demondrate that he has had deficitsin
adaptive functioning that began during childhood.

Smith argues that the ALJ s decision is not based on substantial evidence because it incorrectly
relies on one higher 1.Q. test result to the exclusion of others® The undersigned agrees with the
plaintiff’s concluson, but not the reasoning. The decision is not based on substantia evidence because
the ALJfailed to consder whether Smith has been mentdly retarded from childhood. Thereisno
indication that the ALJ congdered the issue of the impact of his mentd state on his adaptive behavior
before age 22.4

The ALJfallsto evauate whether Smith’s grade-school 1.Q. score in the 60s and poor
academic performance demondrates deficits in adaptive functioning initialy manifested during
childhood. The ALJfocused instead on post-car-accident 1.Q. tests. The undersigned recommends
that the case be remanded to determine whether Smith has subaverage generd intellectua functioning
with deficits in adgptive functioning that initidly manifested during his developmentd period, including

congderation of the school age 1Q vaues.

3The express language of listing 12.05C suggests that picking and choosing between 1.Q.
scoresis not gppropriate. Rather, the issueis whether Smith had “avaid” 1Q score. See Kennedy v.
Heckler, 739 F.2d 168, 171-72 (4" Cir. 1984).

“The ALJ discounted more recent low |Q scores, contending that Smith’s low scores were low
due to the influence of acohol or were faked. The ALJ accepts the higher recent score, apparently
without congderation of the earlier school scores.



The undersigned aso recommends that the Court remand the case with ingructions for the ALJ
to determine whether Smith has met the second prong of section 12.05C. In addition to proving an
1.Q. of 60 to 70, the clamant must dso prove he has a physical or other menta imparment imposing
“an additiond and sgnificant work-reated limitation of function.” The plaintiff arguesthat he meetsthis

element because of the Fourth Circuit’s holding in Branham v. Heckler, 775 F.2d 1271 (4" Cir. 1985).

Smith cites Branham for the proposition that the second 12.05C dement — significant work-rel ated
limitation of function —is met where a clamant cannot do his past relevant work. Buit the factud
circumstancein Branhamisafar cry from thiscase. In Branham, the clamant filed his gpplication for
benefits shortly after he jJumped from afork-lift and hurt his back. Branham was unable to work after
this accident, and the court found the injuries sustained prevented him from doing his past relevant
work. This caseis much different. Here, Smith waited eighteen (18) years after the aleged incident
that caused hisinjuries before filing for disability. During that period and until 1999, Smith worked & a
variety of jobs, including as a dishwasher, construction laborer, office cleaner, sdad preparer and vinyl
packer. (R. 415-17) Because Smith worked for so many years following the accident to which he
attributes hisinjuries, reliance on Branham is ingppropriate.

Further, unlikein Branham, Smith's years of work after the accident, which he contends caused

his“additiond and significant work-related limitation of function,” cuts againg any finding of disability.
Indeed, the andys's employed the AL J that Smith could not do his past rlevant work is both thin and
incong stent with the record evidence. Specificdly, the ALJ found that Smith could not perform any of
his past relevant work, reasoning as follows: “[d]t the hearing, the vocationd expert classfied the

clamant’sformer jobs as unskilled and at the medium leved of exertion. Since the clamant isrestricted



to work at the light level of exertion, the undersgned finds that he cannot perform any past rlevant
work.” (R.29) But thisfinding misreads the VE' s assessment of Smith's past rlevant work. At the
hearing , the VE tedtified that Smith’'s past relevant work included both medium and light work (asa
sdlad preparer and vinyl packer). ( R. 424) Thus, the ALJ misnterpreted the VE' stestimony to be
that dl of Smith’s past rlevant work was at the medium exertion level. As such, this case must be
remanded for a correct evauation of Smith's past rlevant work and for a determination whether Smith
has “aphyscd or other mentd impairment imposing an additiona and significant work-related limitetion
of function” under 12.05C.

Indeed, the fact that Smith worked for so long after his accident suggests that hisimpairment
does not meet the second prong of 12.05C. Where a clamant has been employed and suffers from the
same symptoms and same complantsin that time period as when he clams disability, he cannot be

found disabled absent a showing of sgnificant deterioration See Craig v. Chater, 76 F.3d 585, 596 n.7

(4th Cir. 1996); Cauthen v. Finch, 426 F.2d 891, 892 (4th Cir. 1970). Thus, here, the test to
determine whether Smith has *an additiondl and sgnificant work-related limitation of function” is
whether his condition has significantly deteriorated since he was last able to work. On this score, the
ALJdid not identify any evidence showing that Smith’s condition had significantly deteriorated, and this
case should be remanded to the Commissioner for congderation and explanation of whether Smith's
condition has sgnificantly deteriorated since he last worked.

CONCLUSION

For the reasons outlined above, it is the recommendation of the undersigned that both Smith's

and the Commissioner’ s motion for summary judgment be denied and that this case be reversed and



remanded for further adminidrative determination. It is recommended that this be a sentence four (4)
remand under 42 U.S.C. §88405(g) and 1383(c)(3). The Clerk isdirected immediatdly to transmit the
record in this case to the Hon. Norman K. Moon, United States Digtrict Judge. Both Sdesare
reminded that pursuant to Rule 72(b) they are entitled to note any objections to this Report and
Recommendation within ten (10) days hereof. Any adjudication of fact or concluson of law rendered
herein by the undersigned not specificdly objected to within the period prescribed by law may become
conclusive upon the parties. Failure to file specific objections pursuant to 28 U.S.C. § 636(b)(1)(C) as
to factud recitations or findings as well asto the conclusions reached by the undersigned may be
construed by any reviewing court as awaiver of such objection.

The Clerk of the Court hereby is directed to send a certified copy of this Report and
Recommendation to &l counsdl of record.

Enter this 8" day of April, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge
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